Abstract
I. INTRODUCTION
This article examines how a civil case gets prepared for trial in four jurisdictions, namely Poland, Germany, Norway, and the USA.
Trial court proceedings resemble a process we utilize daily whenever faced with an important decision. What we need or expect, usually fast and preferably in advance, is reliable information. This is pretty much self-explanatory -the less information is available to the judge or the parties, the more likely it is that the case will take longer to decide and its accuracy will be adversely affected. Moreover, lack of reliable information hinders the settlement process and thus necessitates conclusion by a judgment. The longer it takes, the more expensive it becomes, for both the state and the parties. Given the above -and the goal of civil process in the social model of procedure 1 , which is to decide the case properly without undue delay -it is reasonable to say the following: procedure at the trial (first instance) courts should primarily facilitate identification, and collection and exchange of information 2 , and its subsequent exchange between the actors 3 . This process should be planned in advance and actively managed by a centralized authority.
Together with requiring the parties to promote the efficiency 4 of the proceedings, introduction of judicial case management has been a popular trend in Europe in recent years 5 . The concept 6 has gained tremendous popularity in part due to the Woolf Reform 7 . As a result of its success, judicial case management has become one of the main themes in the European discussion about improving the efficiency of the civil justice system. The relative freedom of the judge in managing the proceedings is currently considered the best method to achieve this goal 8 . Flexibility is ensured by allowing the court (or the judge) to exercise (judicial) discretion pursuant to standards rather than rules. This, however, should be done with due regard for fundamental procedural principles of a given legal order, the particular circumstances of the case, as well as the parties' legitimate interests 9 .
Without question, the comparative approach to law enhances the analysis of and search for the best legislative solutions. It makes it possible to counter a very old and basic bias 10 in thinking, which was aptly described by Sir F. Bacon many centuries ago: "But much the greatest obstacle and distortion of human understanding comes from the dullness, limitations and deceptions of the senses; so that things that strike the senses have greater influence than even powerful things which do not directly strike the senses. And therefore thought virtually stops at sight; so that there is little or no notice taken of things that cannot be seen" 11 .
In the pages that follow I discuss selected elements of Polish, German, Norwegian and Lithuanian pretrial procedure. In the second part of the article I follow this approach with regard to pretrial under the American Federal Rules of Civil Procedure 12 . Given this comparative method, the ultimate outcome of this short study is an attempt to synthesize existing lines of thought in the modern approach to pretrial rules, especially in the context of Polish law. Additionally, I make some de lege ferenda recommendations for the Polish legislator. 
II. PRETRIAL IN POLISH CIVIL PROCEDURE: A CRITICAL OVERVIEW
When I look at the sequence of provisions regarding first instance proceedings in the Polish Code of Civil Procedure (the "CCP") 13 , they strike me as a bit odd. Specifically, in Part II (first instance proceedings) we find two chapters -chapter 2 titled "Complaint" and subsequent chapter 3, titled "Main Hearing" 14 . This would suggest that main hearing is held after the complaint is filed with the court, which is, strictly speaking, not the case. However, given the existing practice of many Polish trial courts, this is not far from the truth. Moreover, what this clearly indicates is a structural lack of a pre-trail stage in Polish civil procedure. There are many random provisions after Article 187 (stipulating mandatory, formal requirements of a complaint), that do not seem to fit into this chapter at all. Let me also note that there are absolutely no deadlines for specific court actions, like service of the complaint 15 , scheduling of the main hearing or commencement of the trial. Furthermore, the CCP does not mention preparation of the schedule of the proceedings or the trial plan, which could then be used as a roadmap for subsequent steps in the litigation 16 . So, regardless of many similarities between a complex court case and other complex forms of human activity (e.g. planning or financing of complicated ventures that require participation of multiple actors and spread across 13 References to Articles of law in this study are to CCP, unless otherwise indicated. 14 This is a literal translation of the Polish term "rozprawa". However, I will also frequently use the term "trial" as it pretty much represents the same idea. It should be noted that trials in Poland are divided into many hearings over the course of several months (piecemeal trial). In comparative literature, cf. Damaška, supra note 1, pp. 51-53. 15 Neither CCP, nor any other normative act that deals with courts provides for such deadlines or schedule. The complaint is served by the court through the use of registered mail. It requires confirmation of receipt. 16 Practically, this is sometimes done, but usually in complete secrecy and the intentions of the judge are not revealed to the parties, who have no clue how many hearings there will be, etc. Thus, the proceedings are basically non-transparent. Not surprisingly, these flaws are in line with the socialist legal tradition in the area of procedure. See A. Uzelac, Survival of the Third Legal Tradition, Supreme Court Law Review 2010, vol. 49 (2d), p. 390 (identifying, inter alia, lack of planning and procedural discipline, as well as lack of trial in the proper sense as elements of socialist legal tradition, which continues to exist in Central and Eastern European countries despite the fall of socialism). Cf Indeed, the CCP neither contains the term "pretrial" or "preparation of process" (pol. przygotowanie procesu), nor does it recognize preparation of the main hearing as a separate stage 17 . As already mentioned, it is clear that structurally there is no pretrial stage in the CCP 18 . To a certain degree this is a legacy of the line of thought that began in 1920's when it was concluded that pretrial is unwarranted and in fact detrimental to the efficiency of litigation 19 . Still, this approach has been increasingly criticized over the last several years 20 .
On the other hand, the phrase "preparation of the main hearing" can be found in the CCP. Moreover, preparation of proceedings, usually understood as all actions by the court or the presiding judge taken in order to ensure swift and fair disposition of a case 21 , is recognized in legal doctrine as having a bearing on its outcome. In the old literature it was argued that preparation of proceedings cannot be regulated exhaustively and in detail because the scope of the court's activity and the manner 17 21 In the older literature the preparation of the civil process was defined as all actions by the court that indirectly facilitate the resolution of the case. See Hanausek, supra note 17, p. 160.
or form it takes depend on the specific circumstances of each case 22 . As a result, the view was that "in principle, there can be no deadline (for preparation of civil process), because preparatory actions can be taken during the entire proceedings, so not only prior to judgment, but even after it became final, during the enforcement stage" 23 .
Not merely due to changes in the law, these views are not longer valid. In fact, they represent a perfect example of how "dogmatic law" can defy logic or reason.
It is clear today that trial should not begin, unless the case has been well prepared 24 . What follows is that, in principle, preparations for trial should stop once the trial has commenced 25 . As already explained, it is only logical that a filtered and concentrated pool of information (allegations and evidence) facilitates the decision-making process (judgment). If this pool is small, it may be impossible to reach a decision or its quality may be questionable. In addition, the search for data may reveal that there are no material facts that are actually in dispute between the parties. Lack of preliminary examination of the case by the judge and the necessary direction in which the collection of evidence should precede will ultimately 22 See Hanausek, supra note 17, p. 160. This was largely due to the wording of provisions in force at the time. Specifically, Article 3, 213 and 232. The court should examine all material circumstances of the case in a comprehensive manner and discover the actual substance of factual and legal relations. The court, acting on its own, may take any steps allowed, given the stage of the proceedings, deemed necessary to supplement the [factual] material and evidence submitted by the parties (Article 3 § 2). Pursuant to Article 213 § 1, the court could order an appropriate inquiry in order to supplement or clarify the parties' allegations. Moreover, in principle, the court was not bound by the defendant's acceptance of the complaint. Pursuant to Article 232 the parties are (still) obliged to submit evidence necessary to decide the case. However, the court could take evidence not submitted by the parties; the court could also order an appropriate inquiry so that necessary evidence could be established. 23 Hanausek, supra note 17, p. 161. This is in line with another feature of the socialist legal tradition, namely the pursuit of material truth. Cf. Uzelac, supra note 16, p. 390 and Galič, supra note 16, p. 94. 24 This has been noted by many authors on many occasions. Unfortunately, this (purportedly) legislative intent is commonly ignored in practice due to a "mistaken belief that it is more important to «set the date» and question the parties" [than to properly prepare the case for trial]. Osowy, supra note 20, p. 147 25 backfire and prove wasteful 26 . What we are dealing with here is lack of transparency and lack of information-flow.
Service of the complaint is a good example. Very often it is served together with an order setting forth the date of the first hearing in the trial 27 . In other words, courts have been regularly setting this date without even seeing the defendant's answer 28 .
Trials in Polish courts are routinely unprepared 29 , although exceptions exist. How can it be otherwise, if the initial questioning of the parties 30 , should they care to attend, takes place at first hearing? As noted by practicing judges, it is simply impossible to determine material facts and evidence at the first hearing (through questioning of the parties) simply owing to lack of information 31 . As a result, the first hearing is actually used to prepare only the next one, but not the entire trial (piecemeal preparation) 32 . 26 See Osowy, supra note 20, pp. 147-148; Łazarska, supra note 20, p. 66. The approach to adjudication with the judge as the intellectual nexus has its own challenges pertaining to psychology and the decision-making process. 28 See Łazarska, supra note 20, p. 61. Under current law the answer is still not mandatory. The defendant should submit one, if the presiding judge has ordered him to do so. See Article 207 § 1. 29 Cf. Łazarska, supra note 20, p. 61 ("the current model of procedure (…) does not warrant effective preparation and adjudication of cases"). 30 This is not considered taking of evidence (testimony). Parties may be questioned by the court with regard to allegations and evidence, but this is done in order to get general understating of the matter. See Article 212 § 1. 31 See Łazarska, supra note 20, pp. 64-65 (who believes that the recent amendments will allow for proper preparation of the first hearing, while the current inability to do so is one of main flaws of Polish procedure). 32 See Łazarska, supra note 4, p. 414. As mentioned, this is in line with the socialist legal tradition, namely the feature of deconcentrated proceedings, and a lack of trial in the proper sense. Cf. Uzelac, supra note 16, p. 390 and Galič, supra note 16, p. 95.
Polish law in this area has been lagging behind many European systems 33 which usually use a combination of two pretrial tools, namely pretrial hearings (conference) or preparatory submissions. As far as the former is concerned, these are basically meetings between the judge and the parties or their attorneys that take place after the answer has been submitted. As for the latter, having received both the complaint and the answer, the judge may nonetheless order the parties to submit their further observations in writing. These submissions are usually limited in number and content. Having read the pleadings, the judge makes a preliminary assessment of the case and decides which technique will be best to prepare it for trial and how to organize the proceedings. In order words, he actively manages the case. Thus the phrase "judicial case management". The pretrial stage is used to discuss and tentatively establish the factual and legal framework of the dispute, consider settlement options, and agree on the schedule 34 . This approach to trial preparation is discussed in greater detail below.
III. TRIAL PREPARATION

PRELIMINARY REMARKS
Trial preparation is universally recognized as a fundamental factor affecting the efficiency of civil litigation. Still, it has not been thus far a keen subject in Poland. As a matter of fact, not a lot has been written in leading books 35 and the existing discussion is painfully general. Its core revolves around the preparatory actions of the presiding judge (see below).
Due to the slow changes in both law and legal culture, the legislator has only recently recognized that trial preparation does not solely depend on the judge, but it is also greatly affected by the parties' conduct. Accordingly, a new procedural burden has been introduced to the CCP in 2012, namely the duty to support the proceedings 36 . As the principle of judicial direction and the adversary system 37 are, doctrinally, fundamental to Polish procedure, in theory these elements supplement each other. Nevertheless, a curious mind needs to ask whether the CCP really allows for an efficient, joint preparation of the main hearing. In other words, who can do what in order to expand the pool of information available at trial and, ultimately, required for a swift and fair judgment?
ACTIONS BY THE PRESIDING JUDGE
As already noted, the existing practice in many courts is to serve the complaint upon the defendant together with the order setting forth the date of the first trial hearing. However, unlike in American or English law, in Poland there are no provisions regarding deadlines for service of the complaint, the start of the trial or any scheduling of the proceedings 38 . 35 36 New Article 6 § 2 reads: Parties and participants in the proceedings are under the duty to submit allegations and evidence without delay, so that the proceedings can be concluded efficiently and swiftly. 37 Under CCP Article 232 parties must present evidence in support of their allegations which affect their legal position. The court may, however, admit and take evidence not submitted by a party. 38 Since it is outside the scope of this article, I will only note that examination of certain formal circumstances may precede the service of the complaint. See CCP Article 199 and 202.
Next, there is Article 207, which was heavily amended on 3 May 2012. First of all, the defendant may submit an answer prior to the first trial hearing (207 § 1) 39 . The presiding judge may, however, order the defendant to file it within a certain time, not less than two weeks (207 § 2).
Moreover, the unlimited freedom of the parties to file preparatory written submissions has been rightly eliminated due to abuse. Now, pursuant to Article 207 § 3 any such submission requires the prior approval of the presiding judge or the court 40 . So, the judge may order the parties to file preparatory submissions and stipulate the sequence, time limits and subject matter thereof. Pursuant to Article 207 § 4 the judge may also hold a closed hearing during which the contents of his or her order will be determined. Unless prior approval is obtained, any such papers will be returned (rejected) 41 . In other words, the judge now controls the exchange of information in the (pretrial) proceedings 42 . Control is clearly an element of management.
Given the parties' duty to allege facts and identify evidence without delay 43 the lawmaker seems to prefer written elements as preparatory tools.
If found or lacking, the complaint may be dismissed on formal grounds (pol. odrzucenie pozwu). However, since the court must examine most of these on its own, objections based thereon can be raised and argued until the end of the trial and are not subject to preclusion. 39 The defendant can submit an answer one day prior to the hearing, thus in fact obstructing the trial. Such an actions can be arguably sanctioned as against established practice (CCP Article 3) and the duty to support the proceedings (CCP Article 6 § 2). Cf. remarks by K. Weitz, P. Grzegorczyk, [in:] Ereciński (ed.), supra note 27, p. 993. The lack of answer renders the commencement of the trial questionable. 40 However, for reasons I do not understand, the term "permission" has been adopted in the first order of the Supreme Court pertaining to this provision. See Supreme Court order of 13.12.2012 r. (III CSK 300/12), Orzecznictwo Sądu Najwyższego -Izba Cywilna [Decisions of the Supreme Court -Civil Chamber; OSNC] 2013, issue 3, item 42. 41 See CCP Article 207 § 7. This provision has been a subject of controversy even at the legislative stage. It has been commonly viewed as an undue limitation on the right to have one's case presented to the court. These views, in my opinion, were and remain unfounded. 42 See for a more detailed discussion K. Weitz, P. Grzegorczyk, [in:] Ereciński (ed.), supra note 27, p. 1000. 43 See CCP Article 6 § 2, supra note 35. That duty is further exemplified by the duty to make comprehensive and complete submissions of facts and evidence in the pleadings (complaint and answer, respectively). Pursuant to CCP Article 207 § 6 the court ignores untimely allegations and evidence, unless the moving party can show with high probability (lat. semiplena probatio) that their omission from the complaint, answer or other preparatory submission has not been negligent, their admission shall not delay the disposition of the case or other extraordinary circumstances exist. A similar provision has been introduced at the trial stage. See Article 217 § 2. Accordingly, I would argue that the parties have a right to expect that the judge will now carefully read the pleadings and all subsequent written submissions, if any, and "come up with an action plan" 44 . This is theory. The option to hold a closed hearing, whenever needed, already exists in the CCP 45 . Arguably, therefore, Article 207 § 4 is superfluous and I fear its introduction might not influence the preparation of the trial at all. The main reason for this hypothesis is the observation of existing judicial practice. Nor will one find any indications in the literature that Article 149 § 1 is used to that effect 46 . Quite on the contrary, while likely functional in increasing efficiency, Article 149 § 1 is essentially ignored in practice 47 . Even the Supreme Court has described the ability to summon a party for questioning at a closed hearing as "entirely forgotten in judicial practice" 48 . In addition to these existing habits there are other challenges this new provision will face.
Currently, the judge, assuming he or she has in fact ordered a closed hearing in order to discuss the preliminary matters, is: (a) unable to sanction unprepared parties or attorneys; and (b) not allowed to rule on evidentiary motions 49 .
Unfortunately, members of the trial bench have reminded us about all these limitations while commenting on the new law 50 . Apparently, litigants in Polish courts should forego any hope of the judge actually following the case right from the get-go since "the judge can attend the case carefully only prior to the first trial hearing" 51 . Moreover, the expectation of a meeting between the judge and the parties or their attorneys at a closed hearing has been described as "unrealistic". This is because fixing a date for and holding such hearing "cannot be done under the conditions in which Polish courts work" 52 . Four arguments have been put forth by judge Ł. Piebiak, an author of these views. First, he does not know what these hearings should look like. Second, these hearings cannot be, in principle, recorded in regular transcript 53 . Third, should a party fail to attend, it will render any attempt at fixing a schedule for written submission meaningless. Fourth, in any case, there is no way a judge can force a party to attend. Accordingly, and in the light of existing practice, it is indeed likely that Article 207 § 4 will become a dead letter of the law.
Back to theory and the role of the presiding judge. Pursuant to Article 208 prior to the first trial hearing the presiding judge issues preparatory orders. In particular, all the while considering the parties' motions for evidence, he or she may: 1) order the parties to appear personally or through an attorney 54 , 50 2) order that evidence in possession of state or local authorities be delivered to the court, if the party may not obtain such evidence herself, 3) summon witnesses called by the parties, 4) summon expert witnesses the parties have jointly called, 5) order that documents, items to be inspected, books, plans etc. be produced. Moreover, the presiding judge may inspect a piece of evidence prior to trial, if necessary (Article 208 § 2).
All these orders are issued on the basis of information included in the initial pleadings and preparatory submissions, if such have been allowed 55 . Given the policy expressed in Article 6 § 1, as far as issuing preparatory orders is concerned the judge should be particularly active 56 . In the words of another author, proper preparation of trial requires "giving thought to and planning out [the sequence of] procedural acts [in the proceedings]", especially with regard to the taking of evidence 57 . Even as (relatively) late as this in the proceedings, a preliminary formal control of the complaint can still occur 58 .
All in all, it is fair to say that Article 206, 207, 208 and 212 stipulate a wide array of rights and duties of the presiding judge. They may be regarded as manifestation of both the principle of judicial direction and the principle of concentration 59 . In fact, it is primarily the judge that is intellectually and organizationally primarily responsible for the preparation of the trial 60 in this process. According to one of the leading commentaries, the purpose of Article 207 is to allow the court to "obtain a tentative understanding of the character and scope of disputed matters", evidence and the need for initial questioning of the parties 61 . Thus, how well the trial is prepared depends heavily on the activity and prudence of the presiding judge (or the lack thereof). Except for the information exchanged at the pleading stage, the detail and quality of which can vary substantially, the parties have arguably a limited access to each other's or third party's evidence prior to trial.
One last observation: the analysis of existing provisions reveals two significant flaws. Namely, procedure still suffers from lack of transparency 62 and the judge still has no power to discipline disobedient parties during pretrial. Whereas preclusion stipulated in Articles 207 § 6 and 217 § 2 should be, in principle, a good incentive to provide information to the court, the sanction of losing the case on a procedural rule should be applied only after proper notice. Otherwise, I doubt whether the sanctioned party gets his or her day in court (fair trial). Moreover, these provisions are new and there is a lot of uncertainty about their actual scope of application. In any case, sanctions make sense only in a transparent environment. Given the above, I am somewhat sceptical about the use of these provisions as sanctions during pretrial 63 
IV. PRETRIAL IN OTHER EUROPEAN COUNTRIES
GERMANY
It seems to me that pretrial is more comprehensive, coherent and flexible under the German ZPO 64 .
As a general rule, the dispute is to be dealt with and terminated at trial that has been comprehensively prepared 65 . It is the court's duty, not merely the right, to take steps necessary to prepare the trial in due time 66 . A case can be prepared through written (schriftliches Vorverfahren) or oral (früher erster Termin) means 67 . The choice is left to the judge, who will consider both the complexity and size of the case 68 .
An advance first hearing with the parties, their attorneys, a referendaire (judge's clerk), and sometimes even witnesses, can take place in a courtroom or the judge's chambers 69 . At the conference, having read the pleadings, the judge will orally present his understanding of the factual and legal issues in the case and discuss them with the parties 70 . He or she will also point out legal issues that the parties have missed or disregarded as irrelevant. It is the judge's duty to give hints to the parties and to share his or her observations (as the case proceeds) so that "procedural surprise" by the court can be avoided 71 . Thus, the parties are expected to act diligently and to allege facts, submit evidence, and put forward claims in an efficient and complete manner. The judge will also set deadlines. The record of the hearing then serves as a "procedural map". It is also clear from the wording of § 275 ZPO that the policy behind these provisions is to conclude cases without a subsequent main hearing 72 .
If additional written submissions are used for preparation, the proceedings naturally become more complicated and formalized, although it is arguably the preferred method for complicated matters due to efficiency concerns 73 . If for whatever reason neither the pleadings, nor the additional submissions have crystallized the factual framework of the dispute, the judge will address those deficiencies at the advance first hearing. Specifically, he or she will expect the parties to stipulate both contested and uncontested facts 74 .
This approach introduces transparency and facilitates the exchange of information. The ultimate goal is to render the proceedings as fair and diligent as possible 75 . Importantly, and unlike under Polish law, the court is authorized to rule on or to take evidence outside and ahead of trial 76 . Moreover, the court may base its decision on a claim, fact or provision of law omitted by a party or disregarded as procedurally irrelevant, only if it has been brought to the party's attention and sufficient time was 72 See § 275 ZPO ("Should the proceedings not be conclusively dealt with and terminated at the advance first hearing, the court shall issue all orders still required to prepare for the main hearing for oral argument"). 73 See Taruffo, supra note 4, pp. 191-192. It is claimed that in practice written submissions are used more often. In such scenario, having received the complaint the defendant should notify the court within 2 weeks whether he or she will contest it. Otherwise, the court will give a default judgment. If notified, the court orders a deadline for the answer, not shorter than 2 weeks. See § 276 ZPO. See also Leipold, supra note 6, p. 66. 74 Murray, Stürner, supra note 68, p. 160. 75 See Leipold, supra note 71, side notes 1-3. This is one of the main functions of the judge in the context of his role to ensure efficiency. The doctrine writes about the duty of the judge to assist the parties so that the case can be decided according to the facts and the law. provided for comments 77 . Furthermore, pursuant to § 273(2)1 ZPO, in preparation for the trial the presiding judge may direct the parties to amend their pleadings or to provide further information, and may in particular set a deadline for explanations regarding certain items in need of clarification; otherwise the court may dismiss the complaint on the merits or disregard a defense as unfounded 78 . Finally, the court decides on the sequence in which factual or legal issues will be presented or argued 79 .
All of the above has to take place before the main oral hearing (trial).
The rights and duties of the court are interconnected with procedural burdens placed on the parties. According to § 282 sec. 1 ZPO each party should submit procedural material in support of his or her claims, in particular allegations, defences, denials, evidence and arguments at a proper time in the proceedings. In addition, each party should be diligent in litigating the case, having due regard to the goal of concluding the proceedings as soon as possible 80 . Defences should be raised prior to the trial and at a time that allows the opposing party to react ( § 282(2) ZPO). Should a party fail to comply with these duties (e.g. ignore the deadlines, act with lack of diligence) the court may refuse to admit into 77 See § 139(2) ZPO. This provision applies accordingly when the court interprets the law or a fact in a different way from the one advanced by the party. The court will also draw the parties attention to the matters considered ex officio. See proceedings, as belated, any facts or evidence presented by such party at a later stage 81 .
Attorneys seem to play a crucial role -their participation is generally required in all courts except for the lowest level (district) courts (Amtsgerichte) 82 .
NORWAY
A similar system of judicial case management was introduced in Norway in 2005 83 . Pursuant to § 9-4 sec. 1 the court is to actively and consistently manage the case so that that a fair resolution can be achieved swiftly and economically. The Dispute Act contains a lot of detailed provisions that exemplify this duty.
Basically, the judge must prepare a plan of the entire proceedings, which should result in a swift and fair resolution of the dispute 84 . Thus, once the answer has been submitted and parties have been heard in that regard, the court is to prepare such plan 85 commence not later than six months following the filing of the complaint 86 . On the other hand, pursuant to § 9-10 sec. 1 the pretrial should conclude two weeks before the start of the trial, at the latest, unless a different time has been set by the court. The Dispute Act provides for an open list of essential elements affecting pretrial, which should be considered by the court ( § 9-4 sec. 2). Generally, the goal is to crystallize both relevant facts and law 87 . Parties are entitled to comment on matters affecting procedural decisions ( § 9-6 sec. 1) 88 .
At the end of pretrial, in principle, the court will order the parties to submit their final written observations, that concisely summarize their respective prayers for relief, allegations, legal reasoning, as well as proposed evidence ( § 9-10 sec. 2). These need to be filed before the pretrial concludes and are in fact its last step. The court then explains to the parties how the trial will proceed 89 .
Consequently, once the pretrial has come to an end, new procedural material is precluded. Thus, if the opposite party objects, the other party may not submit new claims, broaden the prayer for relief in respect of a claim, submit new grounds upon which to base such prayer or present new evidence, unless this happens before the main hearing and is occasioned by the opposite party's closing speech or the court has granted leave 90 . The court will grant leave, if: a) the submitting party can be excused for not having submitted the new material earlier and it would be unreasonable to preclude it; b) the opposing party is sufficiently able to safeguard its interests following the amendments without the need for adjournment; or c) preclusion could lead to unreasonable loss for the submitting party ( § 9-16 sec. 1). The court may allow the amendment under special conditions, even if prerequisites for leave are not met (see § 9-16 sec. 2). Nonetheless, even if the prerequisites for leave are met, the court may disallow the amendment if concern for progress of the case or another important consideration suggests so. Refusal must not, however, be unreasonable ( § 9-16 sec. 3). In addition, if timeframes for submissions or presentation of evidence have been agreed or imposed, the court shall ensure that these are observed and may preclude belated material, if necessary ( § 9-13 sec. 2).
LITHUANIA
The Lithuanian Code of Civil Procedure of 2002 91 contains a lot of inspiring and progressive solutions in the area of pretrial, which the Code expressly recognizes as an important stage in civil proceedings. Similarly to German and Norwegian law, the court is authorized to decide on the manner in which the trial will be prepared, considering the circumstances of the case (e.g. willingness to settle or type of representation) 92 . Importantly, the court can order appearance at the pretrial hearing, as well as give default judgment in case one party fails to appear without an advanced, reasoned notice 93 .
At the end of pretrial the court directs the case for trial, a decision somewhat similar to an old Germanic order 94 . As a result the case is "locked". In principle, therefore, no amendments can be introduced, unless such need arose afterwards and the other party does not object or the court grants leave, believing this will not delay the disposition of the case 95 95 Nekrošius, supra note 33, pp. 68-69. Moreover, once the order has been issued, a party is precluded from filing a counterclaim.
V. PRETRIAL IN FEDERAL COURTS: INTRODUCTION
Federal civil litigation, governed by the Federal Rules of Civil Procedure of 1938 ("FRCP"), is clearly divided into trial and pretrial. From the procedural perspective, the pretrial stage can be divided further into three sub-stages: 1) the pleading stage, where the goal is to set the outer limits of factual and legal issues in the case, as well as to identify key disputed facts, if any, by cumulating allegations and prayers for relief submitted by the parties; the first phase of this phase is called "motion practice", whereby the defendant submits procedural objections and defenses through written motions prior to appearance (i.e. plea regarding the merits), 2) preparatory (organizational) stage, which begins once the pleading stage has concluded, and is about organizing and planning out the reminder of the pretrial, especially discovery, and 3) discovery, which is based on the mutual duty (first automatic and then on demand) to disclose potential procedural material relevant to allegations and defences already submitted by the parties 96 . In practice, the division into pretrial and trial has resulted in a shift of focus from the latter to the former. The ultimate outcome is fewer trials. This is apparently consistent with the assumptions made by the drafters of the FRCP. However, for significant reasons that cannot be discussed here, this situation is criticized.
Pretrial conference and discovery are separate, but heavily interrelated institutions that often overlap. Both are considered essential in achieving the goal of swift and fair resolution of civil disputes, as well as nullifying the practice of "procedural ambush" by the opponent 97 . 96 Discovery is an extensive topic beyond the scope of this article. See Rule 26 FRCP. In Polish literature see Karolczyk, supra note 12, pp. 481-506. 97 See Rule 1 FRCP (the purpose of FRCP). See also e.g. Clark v. Pennsylvania R. Co., 328 F.2d 591, at 594 (2 nd Cir. 1964):
In the heyday of Common Law Pleading, when each of the numerous technicalities involved provided the members of the bench and bar with a source of continual intellectual amusement and pleasure, the sporting theory of justice prevailed. To win a lawsuit by guile and surprise or by the skillful manipulation of mysterious rules, understood only by the elite, was quite the thing to do. The development of pretrial Neither discovery, nor pretrial conference (hearing) was known in common law. The first laws of this kind, aimed at reducing delay in trial courts, began to appear at a state level 98 between the 1920's and 1930's.
Thus, from today's perspective the system of judicial case management introduced at the federal level in 1938 was incomplete. In a way, its subsequent development of this technique was a natural consequence of the federal lawmaker's acceptance of the liberal standards of notice-pleading, joinder of parties and claims, as well as discovery 99 . Furthermore, since the pretrial fact-finding was placed within the adversarial framework, namely in the hands of the parties (faced with incentives to abuse their procedural rights), it became obvious pretty quickly that an active judge is absolutely necessary to prevent chaos 100 .
Rule 16 (titled "Pretrial Conferences; Scheduling; Management") is there to help manage the period between the end of the pleading stage and the start of the trial. Thus, a pretrial hearing (conference) was intended by the drafters to be a meeting between the judge and the attorneys dedicated to discussing the preparation of the trial and the settlement of the case 101 . In other words, the function of Rule 16 was to simplify, shorten and reduce the cost of the proceedings, especially the trial 102 .
procedure and the formulation of Rule 16 of the Federal Rules of Civil Procedure, and similar provisions in most if not all of the States, represents one of the great Twentieth Century contributions to the improvement of judicial administration and the furtherance of effective, timely justice. One of the prime objectives of this new, but now firmly established procedural device, is to do away with the old sporting theory of justice and substitute a more enlightened policy of putting the cards on the table, so to speak, and keeping surprise tactics down to a minimum. 98 Over time, however, the Rule became much more. It became the starting point for extending judicial supervision over the entire pretrial, crystallizing the judge's role as settlement promoter, and the main tool to effectively plan, coordinate, and carry out discovery. According to the leading commentary to FRCP, the main goal of pretrial is the assertion of judicial control over the case 103 . Thus, as noted by J. Resnik, over the years following the introduction of FRCP the judges have consciously changed their roles from those of a (passive) adjudicator to an active manager (and then, according to that author, to a settler) 104 .
Even though empirical data regarding the practical effects of Rule 16 FRCP collected in the mid-20 th century is ambiguous 105 , it has been confirmed that it serves four legitimate goals. First, it enhances the preparation of procedural material for presentation at trial. Second, it eliminates unfair procedural tactics by the parties (ambush). Third, it increases the likelihood of settlement. Fourth, it improves the overall fairness and transparency of the proceedings 106 .
Importantly, federal judges are trained, usually after appointment, in pretrial techniques. However, since many of them have been practicing lawyers, they are already quite familiar with them. Moreover, regardless of the FRCP and detailed local court rules, the Judicial Conference of the United States (Committee on Court Administration and Case Management) has prepared and published Civil Litigation Management Manual for use as guidance by judges, presenting "both successful practices and suggested practices in the light of the new civil litigation landscape" 107 .
In the pages that follow I examine the structure of pretrial and, within it, the relationship between the judge and the parties.
VI. JUDICIAL CASE MANAGEMENT IN FEDERAL COURTS AT THE PRETRIAL STAGE
PRETRIAL CONFERENCE
In any civil action the court may order the attorneys and any unrepresented parties to attend one or more pretrial conferences 108 . In order words, the court is not bound to schedule one and the decision in that regard is left to the judge's discretion 109 . In practice, the number of meetings of course varies depending on the size or complexity of the case 110 .
The purpose of the pretrial conference may be, by way of example, to establish early and continuing control so that the case will not be protracted because of lack of management, improving the quality of the trial through more thorough preparation and facilitating settlement (Rule 16(a) ). In practice, the judges are encouraged to utilize Rule 16 as early as practicable, especially in order to: 1) handle discovery related issues, 2) decide whether any motions for summary judgment 111 should be made, and 3) discuss settlement 112 . As discovery advances, the last two items seem to grow in importance due to increased volume of exchanged information, which in turn allows for a more accurate assessment of the case by both sides.
Under Rule 16(c)(1), a represented party must authorize at least one of its attorneys to make stipulations and admissions about all matters that can reasonably be anticipated for discussion at a pretrial conference. Furthermore, if appropriate, the court may require that a party or its representative be present or reasonably available by other means to consider possible settlement.
In addition, the court may order the parties to submit in advance legal memoranda regarding matters to be considered or acted upon at the conference. The Rule provides for a catalogue of such matters. Given the scope and theme of this paper, the most relevant are: 1) formulating and simplifying the issues, and eliminating frivolous claims or defenses, 2) amending the pleadings, if necessary or desirable, 3) obtaining admissions and stipulations about facts and documents to avoid unnecessary proof (e.g. authentication) or cumulative evidence, limit the use of expert witness testimony, and rule in advance on the admissibility of evidence 113 , 111 See Rule 56 FRCP(a) ("A party may move for summary judgment, identifying each claim or defense -or the part of each claim or defense -on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion"). The key part is "no genuine dispute as to any material fact". 4) identifying witnesses and documents, scheduling the filing and exchange of any pretrial briefs, and setting dates for further conferences and for trial, 5) referring matters to a magistrate judge, or a master 114 , 6) determining the form and content of the pretrial order, 7) adopting special procedures for managing potentially difficult or protracted actions that may involve complex issues, multiple parties, difficult legal questions, or unusual proof problems, 8) ordering the presentation of evidence early in the trial on a manageable issue that might, on the evidence, be the basis for a judgment as a matter of law under or a judgment on partial findings, 9) facilitating in other ways the just, speedy, and inexpensive disposition of the action 115 . Pursuant to Rule 16(d) each decision or action taken shall be reflected in an order issued by the court. This order is controlling unless the court modifies it, which may happen, usually on a party's motion to amend.
Given the problem of 'shotgun pleadings' the jurisprudence of appellate courts recognizes the importance of judicial case management, especially pretrial orders. In Morro v. City of Birmingham 116 the Court of Appeals for the 11 th Circuit said that the problem was "ubiquitous". Moreover, the Court noted:
"Given the seriousness of that problem, it is «particularly important for district courts to undertake the difficult, but essential, task of attempting to narrow and define the issues» before trial. Critical to proper discharge of that duty is effective use of pretrial orders, which in turn requires that such orders be firmly (but fairly) enforced. We have not hesitated to back up district courts when they put steel 114 These two officials help the judge with managing the case. Usually their decisions can be challenged before the judge, who either confirms the decision or rules upon the matter himself or herself. behind the terms of pretrial orders and hold parties to them" 117 (internal citations omitted). Although this relates to discovery, which is outside the scope of this paper, I would also like to hint at Rule 26(a)(3). This Rule provides for mandatory Pretrial Disclosure to the opposing party of specific information relating to evidence, which the party intends to or may potentially present at trial 118 . Unless the court orders otherwise, these disclosures must be made at least 30 days before trial. Within 14 days after they are made, a party may serve upon the opponent and promptly file with the court a list of objections -Rule 26(a)(3)B. Any objection not so made -except for two under Federal Rules of Evidence -is deemed waived, unless excused by the court for good cause.
PRETRIAL SCHEDULE
Whereas the decision to hold a pretrial conference is left to the discretion of the judge, he or she is bound under the Rules to issue a scheduling order. A scheduling order is basically a comprehensive case management plan at the pretrial stage. It details actions which the parties wish or may take prior to trial, essential factual and legal elements of the dispute, as well as deadlines for specific actions 119 .
The judge issues the order after consulting with the parties' attorneys and any unrepresented parties at a scheduling conference or by telephone, mail, or other means 120 . If no conference was held, 14 days prior to the deadline FRCP set for the judge to act 121 , at the latest, the parties may submit a written report regarding anticipated discovery. The judge will consider these reports while drafting the scheduling order.
The order controls the subsequent course of action (during pretrial). It may be modified only for good cause (Rule 16(b)(4) ). Again, given the language of the Rule, we see that American judges enjoy broad discretionary powers at the pretrial stage 122 .
SANCTIONS FOR LACK OF OR IMPROPER PARTICIPATION IN THE PRETRIAL
All the essential duties of the parties, namely participation of properly authorized attorneys in the conference and compliance with the court's orders, are sanctioned, if disregarded.
Thus, pursuant to Rule 16(f)(1), on a motion by the other party or on its own, the court may issue any just orders 123 , if a party or its attorney: (a) fails to appear at a scheduling or other pretrial conference, (b) is substantially unprepared to participate -or does not participate in good faith -in the conference, or (c) fails to obey a scheduling or other pretrial order.
The goal of these orders is to sanction (penalize) an attorney or a party for acts or omissions that delay or obstruct the proceedings 124 . Without the diligent participation of counsel neither will the pretrial achieve its goals, nor will the trial plan be created (see below). Therefore, proper 121 The judge must issue the scheduling order as soon as practicable, but in any event within the earlier of 120 days after any defendant has been served with the complaint or 90 days after any defendant has appeared. Rule 16(b)(2). 122 It has been noted on many occasions that this may lead to abuse, especially since the exercise of discretion at the pretrial stage is very often informal and is excluded from appellate review. See, for example, Resnik, supra note 8, pp. 380, 424 et seq. 123 These orders may include an order: 1) prohibiting the disobedient party from supporting or opposing designated claims or defences, or from introducing designated matters in evidence, 2) striking pleadings in whole or in part; 3) staying further proceedings until the order is obeyed, 3) dismissing the action or proceeding in whole or in part, 4) rendering a default judgment against the disobedient party, or 5) treating as contempt of court the failure to obey any order except an order to submit to a physical or mental examination. 124 See Goforth v. Owens, 766 F.2d 1533 (11 th Cir. 1985) . participation is absolutely necessary for the success of the pretrial and, in turn, the swift and fair resolution of civil disputes 125 .
The core component of federal codification, namely judicial discretion, is visible yet again. The form of sanction is applied in a discretionary manner, depending on the circumstances of the case, proportionally to the gravity of transgression and its impact on the opposing party. As authorized by Rule 16(f)(1), in extreme scenarios the case may even be dismissed 126 . Moreover, instead of or in addition to any other sanction, the court must order the party, its attorney, or both to pay reasonable expenses -including attorney's fees 127 -incurred because of any noncompliance with Rule 16, unless it was substantially justified or other circumstances make an award of expenses unjust (Rule 16(f)(2)).
TRIAL PLAN
The court may hold a final pretrial conference as close to the start of trial as is reasonable. The purpose of this meeting is to formulate a trial plan, including a plan to facilitate the admission of evidence. Therefore, final pretrial conference must be attended by at least one attorney who will conduct the trial for each party and by any unrepresented party 128 .
Under local rules attorneys are often required to submit -jointly or individually and in advance of the final pretrial conference -final pretrial brief(s) 129 . Such brief(s) should summarize the pretrial stage and coherently present the party's perspective on the structure of the trial, especially the presentation of evidence. It should include: 1) a list of facts 125 and points of law that are either contested or stipulated, and indicating those that the party will try to prove or argue at trial, 2) a list of witnesses and tangible evidence (exhibits), 3) possible legal issues with evidence that the court should rule on prior to trial and other motions in limine, 4) possible amendments to the pleadings given the outcome of discovery, and 5) a summary of settlement discussions 130 .
These briefs carry great significance. They are discussed at the final pretrial conference. As already said, jurisprudence recognizes both the role of counsel and the weight of the pretrial. Thus, the litigant's duty to articulate, in writing and prior to trial, all objections to the opponent's position helps the judge considerably in understanding the case and preparing for trial 131 . The claims, issues, and evidence are laid down in the final pretrial order, thereby narrowing the trial and expediting the proceeding 132 .
Following the final pretrial conference, the court issues the final pretrial order 133 . The manner in which the trial plan is actually prepared varies as this decision is within the judge's discretion. In practice, especially in class actions, the judge will expect the plaintiff's attorney to submit a draft of the order, which will then be verified or amended. Another popular practice is joint preparation by the trial attorneys. Should they fail to agree on the draft, it will be prepared by the (now probably annoyed) judge 134 . The judge may require the attorneys to sign the trial plan, which is quite often the case.
Since it draws on the information presented in the final pretrial briefs, the final pretrial order is structured in a similar fashion. It is a comprehensive case management plan for the trial stage. It contains attorneys' identification and contact information, the trial schedule, including the number of days or hours, a list of contested and stipulated issues of fact and law, identification and sequence of evidence as well as a list of exhibits 135 , etc.
Pursuant to Rules 16(e) and 16(c) FRCP the order controls the course and scope of subsequent proceedings. Importantly, it supersedes all pleadings, including claims raised therein, and governs the issues and evidence that will be presented at trial 136 . As a result, allegations (facts), defenses, objections, and evidence omitted from the trial plan will be excluded from the trial. This is a rigid rule, but a consequence of the fair goal that pretrial needs to be effective. The court may modify such order, however only to prevent manifest injustice 137 .
VI. CONCLUSIONS
GENERAL
This limited inquiry into pretrial regulations reveals three significant recurring themes.
First, and this has already been noted before 138 , we can see a clear trend in European systems to distinguish and regulate the pretrial part of civil litigation. Currently, there seems to be a growing consensus about its significance, particularly since the social model of procedure does not provide for American-style discovery. The difference brings its own challenges to European-style litigation. Regardless of the different position of the judge and the intensity of judicial case management, other methods of eliminating information asymmetry ahead of trial are needed. Moreover, the distinct purpose and flavor of pretrial, which are, however, intimately related to adjudication of the case, seem to be gaining recognition. Therefore, a proliferation of rules creating or modifying pretrial regulations comes as no surprise. Accordingly, also in Poland, we will very likely see continued development of pretrial provisions. Some ideas have already been copied by the Polish lawmaker; however, this piecemeal approach to legislation is bad. I will discuss this thesis in a greater detail below.
Second, the concept of pretrial is, logically, an element of an even bigger concept, and that is judicial case management. As noted at the beginning of this paper, at least since the late 90's this technique has been heralded in Europe as one of the main tools to increase the efficiency of civil justice systems. Academics and lawmakers alike have directed their special attention to it.
What is important in the light of this short comparative study from the Polish perspective, is that there can be no judicial case management, and therefore no pretrial, without judicial discretion. This is another vital leitmotif in its own right that awaits research. Here, however, I just want to put forward thesis no. 2: owing to the history of the state and the law in Poland, judicial discretion in civil procedure is problematic. I will get to that in a moment and will link this with the earlier thesis no. 1.
A third important conclusion is that judicial case management comes at a cost of trimming the contours of the adversary system in its traditional, 19 th century, meaning. It underscored a party as dominus litis (master of the suit). To me, that understanding of the system, which was incorporated into the Napoleon Code of Civil Procedure (1806) or the original text of the German ZPO (1877) was a natural consequence of the fall of the ancien regime and "a radical break with" its form of procedure (sometimes referred to as ius commune) 139 . These laws, and many others, including the organization of legal professions, were created and addressed to the new, growing class of liberal, "aspiring bourgeoisie" 140 .
On the Continent, the first lawmaker that started trimming that "fat" was Franz Klein, who was a vigorous opponent of the adversary system 141 . It is common knowledge among procedure scholars that it was Klein who introduced the "active " judge into Austrian ZPO (1895) 142 .
Why is this historical background even relevant?
CONCLUSIONS WITH REGARD TO POLISH LAW
Well, mostly because the Polish Code of Civil Procedure of 1930 was heavily influenced by the Austrian (social) model. The existing CCP, in turn, was based on the Code of 1930. In the meantime (1945) (1946) (1947) (1948) (1949) (1950) (1951) (1952) (1953) (1954) (1955) (1956) (1957) (1958) (1959) (1960) (1961) (1962) (1963) (1964) , however, under Soviet influence, the social model was gradually turned into the socialist model. As a result, several key concepts were taken to the next level, so to speak 143 . Why is that relevant? Two reasons.
They also explain why considerable barriers to the continued development of pretrial provisions exist in Poland.
First, because the structure of the CCP was designed under the socialist regime, from the modern perspective it is simply ancient and thus inadequate in the existing socio-economic conditions 144 . The parties' limited access to information prior to trial and the unchanged structure of proceedings since the early 60's mean that trial preparation is still almost exclusively the responsibility of a judge. Moreover, all this is done without a written document that outlines the course of the proceedings and is disclosed to all participants. This is one of the ways in which an astonishing lack of transparency in Polish civil justice system manifests itself. The judge does not share his thoughts with the parties, does not consult, does not discuss; instead he or she often allows them to act as they please, especially as far as presentation of evidence is concerned. In a sense, ironically, it's the archetype of an old common law passive arbiter. This has to change.
Second, given the experience of the socialist era, the proposition to limit the adversarial elements in order to increase efficiency through the use of judicial case management based on judicial discretion is treated with great reserve 145 . There are many reasons for that.
Actually, many people would love to see the "classic" adversary system expand. No wonder! We never had it in the first place, and now you expect us to simply move forward? It is also very convenient for attorneys to make this argument since rules of professional conduct are also ancient. Another one would be that judges are young and have not been trained note 16, p. 388 (arguing that the instrumentalist approach of the socialist legal world "was, by its nature, not socialist"). 144 The inadequacy of the model is beautifully exemplified by the "massive inefficiency: court backlogs and judicial delays [that] started to accumulate throughout the countries of the former Socialist bloc". See Uzelac, supra note 16, p. 388. 145 to use discretion, despite the changes in the law. The established legal culture is "legalist" and the respect for courts is low, especially among attorneys. In addition, arguably, trial courts do not enjoy broad deference from appellate courts. Thus, the lack of different standards of appellate review is a significant procedural problem. These exist in the US and are developing in the jurisprudence of the ECJ. As a result, the existing system of full de novo appellate review will likely have a detrimental influence on whatever pretrial practice will have developed. On top of that, judicial management is perceived as perversely closed to the socialist model (which nobody seems to miss?) 146 . This is clearly not the case. Judicial case management and an active judge are there to facilitate the exercise of the constitutional right to court, increase transparency, and speed up the proceedings. There is no conflict between this and the principle of the adversary system or the dispositive nature of civil litigation 147 . The ultimate practical outcome of these concepts is obviously "dependant on the good will and skills of the judge" 148 .
This leads me to thesis no. 3: Continued changes of the existing Code will be ineffective since new coherent, modern codification is urgently needed 149 . Otherwise, the existing habits and practice 150 will override fragmented amendments. One cannot expect to change legal culture with piecemeal legislation.
SOME RECOMMENDATIONS FOR THE POLISH LEGISLATOR
Polish procedure needs effective pretrial rules 151 . This should not be understood as approval for an introduction of a full blown US-style discovery. There is no point in replacing a flat tire with a drained battery. The point is to improve the flow of information, structure the proceedings, and give the parties at least some tools to collect information independently and prior to trial, while at the same time redefining certain procedural rights e.g. the right to file a counterclaim.
The default rule should be a mandatory pretrial based on judicial discretion 152 . It could be verbal (pretrial hearing) or written (preparatory and closing submissions, evidentiary motions). Given the relative novelty of this idea in Polish civil procedure, and in turn the lack of legal culture, habits, and practice in that regard, provisions in the CCP should be relatively detailed 153 . These changes should go hand in hand with the change in how courts' calendars are managed and how the efficiency of a judge is assessed. Procedure is but a piece of a larger puzzle.
During the pretrial stage the parties and their attorneys should actively support the judge as a part of their duty to work towards the timely disposition of the case. This means parties should not be allowed to sabotage the course of the proceedings or, in principle, overcome the authority of the judge as far as management of the case is concerned. A system of sanctions is needed and simplicity of application is crucial. For example, if a pretrial conference has been set, parties or their attorneys must appear and be prepared to participate. To ensure enforcement, the court should be authorized to render a default judgment if a party does not comply.
In order to improve the efficiency of the proceedings, personal appearance should be moved from the first hearing at trial to the pretrial 151 This proposal is now at least over 10 years old. See P. Osowy, supra note 20, p. 158. This proposal is now over 10 years old. Cf. Łazarska, supra note 20, p. 57 ("[A] comprehensive discussion about the role and model of the judge in civil process has not yet taken place in Poland"). 152 Additionally, some cases decided in special proceedings could be excluded (e.g. simplified proceedings). 153 hearing. At such hearing the court should determine, in particular: 1) which facts are disputed and which are not, 2) the parties view on applicable substantive law, 3) the burden of proof and available evidence (sources of proof), and 4) the sequence of proof and evidence. The judge, through questions, should stimulate the parties to allege relevant facts and indicate evidence, so that these elements can be established properly. Moreover, evidentiary matters should also be discussed and resolved. Importantly, the court should also inform the parties about his or her initial view on the substantive law applicable to the case, in light of the allegations made. Although clearly time-consuming, these steps should ultimately improve the quality and duration of the trial, particularly the taking of evidence 154 .
The pretrial should conclude within 3 to 6 months following the submission of the answer. At this point the court would issue the order directing the case to trial, unless it believes the case can be decided by a summary judgment, i.e. without a trial 155 . Currently this is not possible under Polish law. Prior to that, the court could invite final briefs from the parties. Moreover, the order should stipulate the schedule of the trial and trial plan.
Any question of fact, evidence or law omitted from the order should be barred at trial, unless the moving party acted in good faith or properly discharged his or her duty to support the proceedings, the other party does not object, or other special circumstances exist (e.g. a clear mistake by the court). In addition, the party's right to amend the pleadings or to file a counter-claim should expire at that time.
